The Elephant and the Excavation

In this edition we look at two parallel, but
quite different, stories about private
freehold land — which shouldn’t be.

Each story involves private entrepreneurial zeal
(in one case commendable, in the other highly
dubious); each involves land of State
significance, and each serves to illustrate a
long-standing failure in Victoria's public land
policy.

Mount Elephant is one of the most sensational
landscape features of the western volcanic plains.
As freehold land, its only protection from the scars of
quarrying and the blots of McMansions was a
Significant Landscape Overlay in the Planning
Scheme.  With understandable scepticism about

this level of protection, the people of Derrinallum,
assisted by the Trust for Nature, went out and
bought the whole mountain.

In one sense, Mount Elephant is now in public
ownership — via a private consortium. On the first
Sunday of the month you can climb to the crater,
check out the spectacular views, and donate
towards the mountain’s on-going management.

Our second story is about ‘Port Leopold’ on the
Bellarine Peninsula. It's also freehold land, right
down to the water’s edge — and that’s the nub of the
problem.

Unbeknown to the City of Greater Geelong, the land-
owner has been quietly excavating some 45
hectares, blasting an opening through to Corio Bay
and filling in wetlands to make himself a nice little
boat harbour.

VCAT has now ordered that works stop until 20
June. The owner says that at the hearing he will

argue that a planning permit was not required; the
City will argue that it was, and that he should be
forced to restore the entire site.

But the case should never have got to this
point. Victoria’'s coastline should simply not
be held in private title. A strip at least 20
metres wide, all the way from South Australia

Left: Mount Elephant, Derrinallum. Above: Port Leopold,
Bellarine Peninsular.

We don't have a ready definition of ‘Land of State
Significance,’ but by whatever criteria you adopt, the
foreshore of Port Phillip and a near-pristine extinct volcano
on the western plains surely qualify.

These examples demonstrate that land of State or
Regional significance needs greater protection
than a Planning Scheme zoning or Overlay. At
the least it needs covenants on title, and in many
cases actual re-acquisition as Crown land.

The days are long gone when the state can build a
public land portfolio at no cost to Treasury, just by
holding back the occasional parcel from alienation,
or by designating as Forest or Park some tract
which would probably be unsaleable anyway.

The time has surely come when governments
must fork out hard cash to covenant or buy back
freehold land. We shouldn’t have to rely on local

citizens’ groups to protect assets of state
significance from environmental vandals.
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ARE YOU STILL EXPOSED TO
ADVERSE POSSESSION?

Section 7B of the Limitations of Actions
Act 1958, which came into operation on 26
November 2004, provides that “council
land” cannot be adversely possessed,
regardless of the period of possession.

Unfortunately, the definition of council land
is restricted to "land of which a council is a
registered proprietor under the Transfer of
Land Act 1958".

Several types of land in a council's portfolio
remain unprotected — the first being land which is
the subject of an adverse possession application
lodged prior to 26 November 2005. Here the
only effective strategies are to gather evidence to
refute the applicant’s claim of 15 years exclusive
possession — or evidence that the land was a
public highway.

A second category is General (Old) Law land. If
Councils have such land in their portfolio they
should be converting it into Torrens title land
under the Transfer of Land Act 1958. An
application for conversion can be made if Council
can establish a chain of title in relation to the land
for at least 30 years. The application requires a
search of the chain of title, and a solicitors
certificate identifying the land and stating that the
Council has good title to the land.

If a Council does not have a chain of title which is
at least 30 years old, but has evidence that it has
been in possession of the land for at least 15
years, it may be able itself to make an application
for conversion by possession. A survey may
also be required in support of an application for
conversion.

A third category of land still at risk consists of
reserves which are still registered in the name of
the original subdivider. Where a reserve is not
registered in Council s name, Council can seek to
vest the land in itself and obtain title to the land
pursuant to the process set out in section 24A of
the Subdivision Act 1988. This requires Council
to obtain a planning permit vesting the land in
Council and certification of a plan of subdivision.

The fourth category is roads (including lanes) —
where a council’s strategy will depend on whether
or not the road is required for public use.

If a road is no longer required for public use, a
Council may seek its discontinuation pursuant to
Schedule 10 of the Local Government Act 1989,
and then transfer title to Council under section
207B of the Local Government Act 1989.

For roads which are still required for public use,
effective protection becomes more complex.

Council land is now protected from
adverse possession — or is it?

Land Registry has confirmed that there is no
practical way in which a road in a pre-1988
subdivision can be made “council land” for the
purposes of the Limitation of Actions Act 1958. In
a recent Direction, their Corporate Counsel writes:

| have considered the provisions of schedule 5
of the Road Management Act 2004. I am
unable to identify any provision which enables a
council to make itself the registered proprietor of
a road other than by obtaining transfer from the
registered proprietor or by transfer to itself on
discontinuance (section 207D Local
Government Act).

For many pre-1988 subdivisions, the registered
proprietor is likely to be long dead, or long since
wound up. In theory, this shouldn’t be a problem,
because such roads will probably be ‘public
highways,’ against which there can be no adverse
possession. Land Registry has no way of
knowing whether a road is a public highway, but
there are several ways in which a council may
establish that a road is a public highway:-

it may gazette the road as a public highway
under section 204(1) of the Local Government
Act 1989

it could gather documentary evidence that the
road was constructed prior to the repeal of the
Local Government Act 1958, and satisfied
section 587 of that Act

it could invoke the common law doctrine of
dedication and acceptance — but conclusive
evidence that this doctrine applies can only be
obtained by taking the matter to court.

If you're in any doubt about whether your
land is protected, and what strategy to
adopt if it's not, then get in touch and we’ll
help to work it through with you.




“l own a block of land with no road
access. Do | have rights of access
across adjacent Crown land?”

Question asked by a property-owner in
a near-Melbourne location

Let’s start with the nature of ‘access.” There’s a
difference between practical access, which would
take the form of a physical roadway, and legal
access, which may take the form of a road reserve
or a carriageway easement.

For our property-owner’'s purposes, we should be
working towards both physical and legal access, and
the former should preferably lie within the latter.

In what sense is the block land-locked? If there’s a physical
roadway over a neighbour’'s freehold, then the block has
practical access, but maybe not legal. If there's a ‘paper
road’ abutting it, then it has legal access, but maybe not
practical. In the first case, an option may be to obtain rights
over the neighbour’s land; in the second case an option may
be to construct a roadway on the road reserve.

There's a temptation for subdividers to maximise their lot-
count by using adjacent land for access, but modern
certification processes will prevent this from happening
unless that adjacent land is already a road.

Nevertheless, you will now and then come across blocks
which have no legal access. They may either be lots
created in old subdivisions, or original Crown Allotments —
and the corresponding practical access, if there is any, may
be across other freehold land or adjacent Crown land.

If practical access is across freehold land, our property-
owner may be able to claim ‘Easement of Long User.” This
common-law doctrine holds that, in certain circumstances,
an easement can be created ‘by prescription’ rather than
through the statutory processes of the Subdivision Act.

It's also possible that our property-owner may have a claim
for ‘Easement of Necessity’ against whoever created the
land-locked block — and this could be either a previous sub-
divider or the Crown.

In either case, we have moved well out of the realm of
statutory law and into common law, so the best advice we
can give is: first — go and see a licensed surveyor, and
second — go and see a lawyer.
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Applications are invited
from people wishing to
manage and conduct well-
established professional
development courses on
our behalf :-

Crown Land Law, Policy
and Practice

- Land Law for Coastal
Authorities

- Land Law for Managers of
Roads, Sreets and Lanes

- Land Law for Managers of
Rivers, Lakes and
Catchments

- Public Land and Activity
Centres

Our courses are generaly of one-
day duration, in small workshop
format, and are offered in
Melbourne and country locations
around Victoria.  Most students
are middle-level professional staff
from councils, government
authorities and the private
consultancy sector.

Applicants should be suitably
qualified in environmental or
property law and have some
experience in adult training. A
background in Victorian local
government or statutory authorities
would be an advantage. The
position would suit enterprising
self-managing persons seeking
sessional work.

Successful  applicants  will be
provided with full training and

support.

For further information
contact David Gabriel-Jones
on (03) 9534 5128.



Web Surfers’ Corner

Office of the Small Business Commissioner - What

are “Retail Premises?”
www.sbc.vic.gov.au >> what's new >>
downloads
* k k% %
Melbourne City Council’'s operational guidelines
for encroachments into road reserves...

www.melbourne.vic.gov.au >> building,
planning and your property >> building and
construction >> road encroachment
operational guidelines

* k k k%

Redevelopment of the St Kilda Triangle site
www.portphillip.vic.gov.au > Expressions of
Interest

* k k k%

A Reference Guide to the Ecology and Natural

Resources of the Melbourne Region - Published

by The Royal Botanic Gardens, Melbourne...
arcue.botany.unimelb.edu.au >> publications
>> occasional publications >> download

* k k k%

Marine and Coastal Integration into Natural
Resource Management — an interstate
comparison...

www.mccn.org.au > Learn More >
* %k k k %

“Understanding and Intervening in the Dynamics
of Public Participation” — a public lecture by
Professor Gerry Stoker of the University of

Manchester - Monday 6 June, 5:30 pm, University

of Melbourne...

www.arts.unimelb.edu.au > Departments >
Centre for Public Policy > Events Program

* k k k%

PROFESSIONAL DEVELOPMENT

CROWN LAND
LAW, POLICY &
PRACTICE

An Intensive one-day course for
newcomers to this area of property law,
or for ‘old hands’ needing a refresher

COURSE CONTENT:-

Land Status in Victoria — the many
and varied forms of Crown land and freehold
land; how they all fit together...

Authority over Crown Land — the
roles of Parliament, Ministers, Statutory
Authorities, Councils and Tenant groups...

Committees of Management —
their composition, powers and duties as
delegated managers of Crown land...

Crown Tenures — leases, licences,
authorities and permits... landlord-tenant
negotiations

Use and Development of Crown

Land — approvals required, including
Planning approvals, Native Title and Coastal
Management Act consents...

Roads and Rivers — an introduction
to two of the more complex areas of public
land law...

Tuesday 3 May
9:00 a.m. — 4:30 p.m.

Darebin Arts and Entertainment Centre
Cnr Bell Street and St Georges Road

PRESTON
Cost - $440 per participant

including GST, course notes and working lunch
Enquiries

Dorothy Jenkins
Training Course Co-ordinator
dorothy@publicland.com.au

Phone (03) 9579 2635

Readers of Terra Publica should not act on the basis of its contents which are of a
general nature, capable of misinterpretation and not applicable in inappropriate cases.
They do not, nor are they intended to, constitute legal or specific advice.
The Public Land Consultancy is available to provide advice on public land matters and will, on request,
arrange legal advice for clients from its associate Maddocks, of 140 William Street, Melbourne.



