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The Hazard  
in the Road 

Back in 2005, when this rural Council first 

compiled its Road Register, it included a 

physical roadway which was not in a road 

reserve, and not on any type of Crown land. 

That means it’s not a road recognised by the 

Road Management Act 2004.  Anyway, 

Council maintained it, so why not list it in the 

Register?  

 

Now, in 2025, a developer – backed up by a 

Melbourne law firm – emerges to cause 

trouble: Your Road Register lists roads 

recognised by the RM Act, therefore this must 

be such a road, therefore section 9 of that Act 

applies, and therefore we can build a few 

driveway crossovers onto it.   

Oh dear.  Council must now admit that an 

error was made twenty years ago: No, this is 

not a RM Act road, and you do not have the 

rights of an abutting owner.  Will the developer 

leave it there, or are we heading into 

litigation?  Time will tell.   

Next we come to an even more troubling 

example.  A physical roadway traverses a 

parcel of unreserved Crown land.  No road 

reserve was ever shown on the Parish Plan.  

It does indeed come under the RM Act, but  

the Coordinating Road Authority is DEECA, 

and it is therefore eligible for inclusion on the 

DEECA/Parks Victoria Road Register.  But 

back in 2005 it was erroneously listed on 

Council’s Register.  

It was a mistake with curious repercussions.  

In there at Land Registry they maintain Crown 

Folio Statements – the nearest thing a parcel 

of Crown land has to a title document.  We now 

find that this parcel is encumbered by a 

Government Road reserve which was not 

there before!  How, in July 2023, did it 

suddenly appear?   

Amendment of a Crown folio normally cites 

an Act of Parliament, an Order in Council 

or a determination of the Surveyor General.  

But in this case the government road 

status has been ‘determined from the 

relevant Council’s Register of Municipal 

Roads.’  Fascinating. 

So the benign mistake made in 2005 has been 

granted the same legal status as an Act of 

Parliament or something signed by Her 

Excellency the Governor.  The land has 

magically become a government road reserve, 

and a public highway, and a road within the 

meaning of the RM Act.  It is suddenly an 

implied easement in favour of utilities, and 

abutting owners suddenly have rights of legal 

access.  Council has a duty of care to road 

users and, if hazards go unremedied, could 

face negligence actions.  Oh boy.   

The message?  A Council’s Road Register 

and Road Management Plan may well provide 

useful information about road-like things which 

are not actual Municipal roads – but be very 

careful about the way you describe them.     
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A New Fences Act? 
According to the Minister for Agriculture, 
new Fences Regulations will allow cattle to 
be fitted with solar powered collars which 
contain them within a virtual fence.   

 

Perhaps we’ll get a whole new Fences Act.  
If so, we have a couple of suggestions… 

The ‘Bottos’ Anomaly   
Fences alongside roads are often out of 
alignment.  If the abutting property 
encroaches onto the road reserve, it’s no 
big deal: there is no adverse possession of 
(most) road reserves.  

But if the encroachment is the other way, 
the road authority can claim ownership of 
the encroached-upon abutting freehold.  
That’s the upshot of Bottos v CityLink 

(VSCA, 2022).   

We are not sure that makes much sense.  
Time for a rethink, surely.  

The Riparian Give-and-Take  
Alongside many rural watercourses, fences 
are not on the Crown/freehold boundary. 
Topography, vegetation, public usage and 
stock watering all push the fencing off-title. 
We need some give and take.   

But, as it stands, the Fences Act 1968 simply 
does not apply to Crown land.  Give and 
Take fences are possible on freehold-
freehold boundaries, but not freehold-Crown 
boundaries.    

It goes beyond design and approval of some 
new alignment.  Do the two abutting 
regulatory regimes apply to the given and 
taken slivers?  Will they run with title?  And 
what about that cattle dog?      

     

Offences and 
Enforcement on Public 

Land   

A three-session Training Course for 
Officers in Councils and Land 

Management Authorities 

 

Presenter: Colin Almond 
Partner, HWL Ebsworth, Lawyers  

Prior to being admitted to legal practise, 
Colin spent 11 years as a member of 

Victoria Police and as a police prosecutor.  

 

Property Law and 
Planning  

 

Statutory and Strategic Planners 
need a sound understanding of the 
cadastre and the body of property 

law which governs it. 

Without this knowledge you just can’t 
understand planning schemes… 

 

\  

Presenter: Lydia Eastwood 
Principal Lawyer, Redmond Lynch 

Lydia is an LIV Accredited  
Property Law Specialist  

Readers of Terra Publica should not act on the basis of its contents which are not legal advice, are 
of a general nature, capable of misinterpretation and not applicable in inappropriate cases.  If 

required, we can obtain formal legal advice from one of our legal associates. 
  

Will the 
cattle dog 
be out of 
work? 

https://www.publicland.com.au/offences-and-enforcement-public-land-0
https://www.publicland.com.au/property-law-and-planning
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A Sad Sight 

Take a look at this poor old tree. 

There it stands, alongside St Kilda Junction.  It is 
perhaps 400 years old.  As one of a declining 
population of pre-colonisation trees, this Eucalyptus 
camaldulensis is of immense significance to the 
Bunnerong people.  

It still provides nesting hollows for Cockatoos.  But 
it’s in trouble.  Its root-mass was devastated by the 
road ‘improvement’ frenzy of the 1960s.  Now and 
then another branch falls off.   

How to commemorate it?   

Well, we mention it in our course The Law relating 
to Vegetation and our course Roads Governance.  
That’s where we talk about road reserves serving  
purposes other than carrying traffic.  

And we mention it in our training course Native Title 
and Aboriginal Heritage.  That’s where we discuss 
how law makers and law enforcers support 
Traditional Owners.   

We hope the cockies appreciate our efforts.      

 

The Law relating 
to Vegetation 

 

Preserter: Matt Looby 
B app Sci, MNRM 

General Manager  

Biosis  

Matt has 25 years of diverse 
experience in natural resource 

management, ecological 
survey and environmental 
planning in Vic and NSW.  

Native Title and  
Aboriginal Heritage 

 
Presenter 

Bridgid Cowling 
B Sc (Hons), LLB(Hons) 

Special Counsel 
Arnold Bloch Leibler 

Bridgid has many years’ 
experience working with 

remote and urban 
Indigenous communities. 

  

Presenter 
Henry Dow 

D,Juris, B.A (Melb) 

Henry is an Associate 
of Marrawah Law, a law 

firm specialising in 
supporting Indigenous 

people across Australia. 

 

The Public Land Consultancy acknowledges that our core work relates to the lands of Victoria’s 
Traditional Owners.  We promote recognition of Indigenous rights through study, policy and the law. 

  

https://www.publicland.com.au/law-relating-vegetation
https://www.publicland.com.au/native-title-and-aboriginal-heritage-0
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Professional Development 
July-September 2025  
NOTE: some presentations are 2 sessions, each of 3 
hours.  Others are 3 sessions, each of 2 hours duration 

 

Crown Land Governance  

15, 16 & 17 July  
Places available  

 

Coastal Land 
Management 

29, 30 & 31 July 

Places Available  

 

Land Law for Service 
Utilities 

4 & 5 August  
Places available  

 

Roads Governance  

5, 6 & 7 August 

Places Available  

 

The Law relating to 
Vegetation  

12, 13 & 14 August 
Filling Fast  

 

Land Information and 
its Interpretation 

12 & 13 August,  
Places Available    

 

Property Law and 
Planning  

12 & 13 August  
Places Available  

 

 

Native Title and 
Aboriginal Heritage 

19 & 20 August  
Places available  

 

Statutory Approvals on 
Public Land  

26 & 27 August  
Places Available  

 

Leases and Licences 
of Public Land  

2, 3 & 4 September 
Places Available   

 

Offences and 
Enforcement on Public 
Land  

16, 17 & 18 September  
Places Available  

 

Working with Owners 
Corporations  

16 & 17 September 
Places available   

 

Cost:  $550 including GST, 
course notes and certificate 
of attendance  

Accreditation:   
These courses are eligible for CPD 
points for lawyers, planners, valuers,  
and FPET for surveyors. 

Registrations:   
Fiona Sellars   

(03) 9534 5128 
fiona@publicland.com.au 

ALSO: In-House presentations – we can come to you 
 

 

https://www.publicland.com.au/native-title-and-aboriginal-heritage-0
https://www.publicland.com.au/land-law-service-utilities-0
https://www.publicland.com.au/land-information-and-its-interpretation-0
https://www.publicland.com.au/property-law-and-planning
https://www.publicland.com.au/working-owners-corporations
https://www.publicland.com.au/offences-and-enforcement-public-land-0
https://www.publicland.com.au/leases-and-licences-public-land
https://www.publicland.com.au/crown-land-governance
https://www.publicland.com.au/law-relating-vegetation
https://www.publicland.com.au/roads-governance-0
https://www.publicland.com.au/coastal-land-management
https://www.publicland.com.au/statutory-approvals-public-land

